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Dear Friends:

Last year, MassINC published Unleashing the Potential of Entrepreneurs of Color in Massachusetts. Prepared in
partnership with the Coalition for an Equitable Economy, the report challenged leaders in Massachusetts to
work together to close large racial and ethnic gaps in business ownership by the end of the decade. In further-
ance of this goal, the study presented high-level strategies to help entrepreneurs of color build skills and rela-
tionships, access capital, and penetrate new markets.

Developing targeted policy responses in these three areas requires more detailed research. The Boston Foun-
dation’s May 2021 report, The Color of the Capital Gap, expertly unpacked the financial component. To help
entrepreneurs of color penetrate new markets, this study examines the legal landscape for municipal public
contracting.

While in-depth research on supplier diversity from the state and private sector perspective is also needed,
the municipal level takes precedence. Cities around the country have long sought to make public contracting
more equitable. These efforts have spawned a large body of research. However, inclusive procurement policy is
heavily influenced by state law, and nobody has shed light on where this leaves Massachusetts’ municipalities.
How smaller Gateway Cities effectively implement inclusive procurement policies is even less well understood.

These regional economic centers in Massachusetts house an increasingly disproportionate share of people of
color and their burgeoning business enterprises. Over the next few years, Gateway City governments will be re-
sponsible for spending billions of dollars from the federal American Rescue Plan Act (ARPA) and the Bipartisan
Infrastructure Law (BIL).

This timely look at how we help municipalities in Massachusetts create equitable access to an unprecedented
volume of public spending was my last major undertaking at MassINC. As the daughter, sister, and niece of
small business owners struggling to gain toeholds in the Merrimack Valley economy, | appreciate the urgent
need to gain a better understanding of these complex issues. | will be forever grateful to Nancy Stager and the
Eastern Bank Foundation for making this research possible. We are also deeply indebted to our valued partners
at Lawyers for Civil Rights (LCR). Ivan Espinoza-Madrigal, Oren Sellstrom, Priya Lane, and Angelia Heimsoth
brought deep and invaluable expertise to this project. Over the past six months, we witnessed firsthand the
commitment and dedication that has enabled their small but mighty organization to achieve unparalleled suc-
cess advancing the cause of equity across our commonwealth.

Whether you are reading this report as a municipal official, policymaker, or concerned citizen, we hope that you
find real value in our research. As always, we welcome your feedback and ideas, and encourage you to do all
that you can to help us advance productive dialogue and systemic change on these importantissues.

In service,

Juana Matias
Former Chief Operating Officer, MassINC




Executive Summary

Combined, the American Rescue Plan Act (ARPA) and the federal Bipartisan Infrastructure Law (BIL) will send nearly
$17 billion to Massachusetts over the next five years. These funds will reshape the state’s communities, laying the infra-
structure of the future and building resiliency in the face of climate change. A significant portion of this money will flow
through local governments.

While local governments will be under intense pressure to deploy these resources quickly and invest them well, relying
on familiar contracting practices will not get the job done. This report shows how municipal governments need new
approaches to ensure that all residents of the commonwealth contribute to the building of our future. The analysis high-
lights large disparities in public contracting, describes the major categories of ARPA and BIL funding that municipalities
will receive, and surfaces changes in state law that are urgently required so that municipalities can implement effective

supplier diversity efforts in these areas. The key findings and recommendations can be summarized as follows:

Key Findings

Racial and ethnic earnings gaps for Massachusetts
residents who are self-employed in incorporated con-
struction businesses are extremely large. On average,
people of color who own a construction business earn
$62,000 annually, compared to $103,000 for White res-
idents. This 65 percent gap is significantly larger than
the 52 percent differential across all other sectors.

Limited access to public construction spending helps
explain these large earnings gaps. Certification from
the state’s Division of Capital Management and Main-
tenance (DCAMM) is required to participate in most
public construction projects. At present, just 27 indi-
vidual businesses with Minority Business Enterprise
(MBE) designation have the requisite DCAMM certifi-
cation. This amounts to less than 1 percent of the ap-
proximately 3,000 incorporated minority-owned con-
struction businesses in Massachusetts. White-owned
construction businesses are four times more likely to
have DCAMM certification.

Gateway Cities are home to 42 percent of Massachu-
setts’ non-White population. They will also receive a
disproportionate share of funding from ARPA and BIL.
However, two-thirds (17 of 26) of these cities lack a sin-
gle DCAMM certified MBE, including Fall River, Haver-
hill, New Bedford, Quincy, and Worcester.

Public works investment is the largest bucket of in-
frastructure spending that will flow to municipalities
through both ARPA and BIL. Unfortunately, this is
the area where state procurement law is most limit-
ing. Municipalities in Massachusetts cannot imple-
ment the inclusive procurement programs that cities
throughout the US leverage to increase diversity in
public works contracts. To a lesser degree, state laws
establishing procedures for the purchase of goods and
services also impose constraints on the use of inclu-
sive procurement tools.

Changes to state procurement law are necessary, but
on their own they are not sufficient to ensure equi-
table access to public contracts. Massachusetts law
empowers municipalities to aggressively pursue sup-
plier diversity when designing and building school fa-
cilities, and the Supplier Diversity Office tracks spend-
ing on these projects. Yet, the most recent data for, FY
2020, shows that just 1.4 percent of school building
design and construction contracts went to MBEs.
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Recommendations

1. Expand the existing sheltered market program to
include public building and public works construction.
Many cities set aside a small number of contracts just for
competition among underrepresented businesses. This
“sheltered market” approach helps them learn the pro-
cess and build capacity to compete for public construction
contracts on a level playing field. Sheltered markets are an
especially valuable tool for construction because they give
the many smaller MBEs in the sector vital experience serv-
ing as prime contractors.

2. Expand the existing sheltered market program to
include small and local businesses. Across the US, most
cities with sheltered market programs utilize “race-neu-
tral” designs that create opportunity for underrepresented
business by setting aside contracts for small or local busi-
nesses. This approach does not require disparity studies
that are difficult for smaller cities to undertake. By follow-
ing the practice of other states and adding small and local
businesses to sheltered market provisions for good and
services, buildings, and public works contracts, the legis-
lature can give municipalities more flexibility when design-
ing programs to grow underrepresented businesses.

3. Create underutilized business provisions for pub-
lic buildings and public works construction. Sheltered
markets are a powerful, but limited tool. They are labor
intensive to administer, and in many areas of purchasing,
there may not be enough MBEs to create a competitive
pool. Massachusetts can complement the sheltered mar-
ket provisions by providing municipalities with more flex-
ibility to consider both race-conscious and race-neutral
contracting goals as criteria when evaluating Requests for
Proposals (RFPs) and to create subcontracting equity pro-
grams.

4. Confirm that unbundling large contracts is a per-
missible way to meet inclusive procurement goals.
Breaking contracts up into smaller components to make
them more accessible to disadvantaged businesses with
limited financial capacity is widely recognized as an inclu-
sive procurement best practice. Procurement officers in
Massachusetts, however, are sometimes concerned that
this could be considered impermissible “bid splitting.” By
amending state procurement law, the legislature can con-
firm that unbundling contracts to provide opportunities to
disadvantaged businesses is not only fully permissible, but
encouraged.

5. Create a grant program to help municipalities collect
and publicly report MBE participation in procurement.
Very few cities and towns in Massachusetts systemati-
cally track contracts issued to disadvantaged businesses
or identify changing patterns over time. These data are
crucial if communities want to undertake disparity stud-
ies. Equally important, these data are necessary to ensure
that inclusive procurement policies lead to equitable out-
comes. The state can encourage and support communities
with a modest grant program administered by the Suppli-
er Diversity Office in consultation with Executive Office of
Technology Services and Security.




l. Introduction

Together, the American Rescue Plan Act (ARPA) and the
federal Bipartisan Infrastructure Law (BIL) will channel a
torrent of public investment to cities throughout the com-
monwealth over the next five years. From the smallest to
the largest, these communities are not prepared to maxi-
mize this once-in-a-century opportunity. With the little
time left to come to their aid, state leaders must prioritize
efforts to help ensure that minority-owned businesses
have equitable access to these dollars.

The arguments for focusing on inclusive procurement at
the municipal level are threefold:

First, the legacy of inequitable public spending on infra-
structure creates a powerful moral obligation. Not only
were people of color in Massachusetts historically de-
prived of opportunities to win public construction con-
tracts, but major infrastructure projects in Boston and the
Gateway Cities cut through communities of color, taking
homes, decimating small business districts, and jeopar-
dizing public health. Without affirmative steps towards
inclusion, these past injustices and the current barriers to
inclusivity will be perpetuated.

Public investments that could help offset the lasting im-
pact of these wrongs have been scarce. From maintaining
public housing to modernizing K-12 schools, cities have
not had the funding necessary to improve the well-being
of their residents. In the few instances where significant
public resources have been made available, people of col-
or still face major barriers to winning contracts. The Great
Recession stimulus package is particularly notable. The
American Recovery and Reinvestment Act’s (ARRA) “shov-
el ready” requirements shut out many minority-owned
businesses, a particularly egregious lapse, given that the
predatory home lending that precipitated the Great Reces-
sion disparately impacted minority neighborhoods.?

Beyond the moral arguments, there are also multiple eco-
nomic rationales for prioritizing inclusive municipal pro-
curement efforts. With the state’s population becoming
more diverse, Massachusetts needs people of color to own
more small- to medium-sized businesses to counter con-
solidation trends and keep local and regional economies
strong. Increasing the number of businesses owned by
people of color will also contribute to the state’s economic
vitality by reducing inequality, which has become an espe-
cially heavy drag on economic growth. More businesses
of color will also mean more competition for government
contracts, which will in turn make public spending more
efficient and effective (see box p. 12 for more on these
economic arguments).

Finally, Massachusetts trails other states that provide
municipalities with more latitude to ensure that disad-
vantaged businesses have equal access to public procure-
ment. The longer the state continues to lag behind, the
more difficult it will be to prevent entrepreneurs of color
from migrating. Failure to act on inclusive procurement
now could also set Massachusetts back decades because
minority-owned businesses will not have equal opportu-
nity to enter new markets, such as clean energy and other
cutting-edge technologies, seeded by ARPA and BIL.

Inclusive procurement is not a new concept. For decades,
the federal government, cities, and states have experi-
mented with various approaches. While some have strug-
gled in the face of legal challenges and political opposi-
tion, compelling evidence shows that these policies work.?
Well-crafted programs could have even greater impact to-
day, given the far more favorable conditions for businesses
owned by people of color in Massachusetts.

Across the commonwealth, cities have increasingly di-
verse leadership, and there is general recognition that the
community is strongest when municipal policies foster a
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welcoming and inclusive culture, particularly for entre-
preneurs. A growing number of community development
financial institutions, including the Boston Impact Initia-
tive, the Business Equity Initiative, Local Initiatives Sup-
port Corporation (LISC), and Mill Cities Community Invest-
ments, are working to connect entrepreneurs of color to
growth capital and high-quality small business develop-
ment services. Anchor collaboratives are organizing large
private institutions to help businesses owned by people of
color access new markets. The state is lending increasingly
strong financial assistance to small businesses through
the Mass Growth Capital Corporation.

A 2021 report prepared jointly by MassINC and the Coali-
tion for an Equitable Economy highlighted the various
ways that entrepreneurs of color are tapping into these
opportunities and launching new enterprises at increas-
ingly higher rates.* At the same time, the report argued
that Massachusetts must continue to kindle this energy by
providing greater access to public contracts. Municipali-
ties are key to this endeavor: A sizeable share of the federal
funding will flow through their agencies. More importantly,
local governments in cities with diverse populations can

often build trust and relationships more nimbly than state
and federal agencies, due to proximity.

Over the past six months, MassINC and Lawyers for Civil
Rights have come together to examine steps that the state
can take to empower municipalities at this critical junc-
ture. The ideas presented in this report are informed by a
thorough review of the state’s existing procurement laws,
conversations with municipal leaders, a scan of supplier
diversity efforts currently underway in different communi-
ties and sectors of our economy, and guidance from inclu-
sive procurement experts around the country, including
the National League of Cities and the National Conference
of State Legislatures.

The pages that follow make the case for immediate action
by quantifying the economic benefits of inclusive munici-
pal procurement efforts for regions across the state and
sizing up the flow of federal funds set to inundate munici-
pal governments. The second half of the report provides
substantive strategies for policymakers by assessing the
current legal landscape for inclusive municipal procure-
ment policies in Massachusetts and setting forth recom-

Inclusive Municipal Procurement Is Building Momentum

Across the state, municipalities are seeking to gain a better understanding of how they can diversify their
spending. Working with the Black Economic Council of Massachusetts’ (BECMA) Vendor Advisory Council
and the Supplier Diversity Office, procurement officers from the cities of Brookline, Malden, Newton, and

Somerville have been coming together to examine practices and collaboratively develop strategies that

will lead to greater supplier diversity.

In December 2021, Cambridge issued an RFP for a disparity study with the stated intention of creating a
sheltered market program, just weeks after Boston Mayor Michelle Wu announced Boston would be the
first city in the commonwealth to utilize this inclusive procurement tool. Through its sheltered market pilot

program, Boston will award six contracts for a range of goods and services purchased by the city. Bidding
for the first two contracts closed in May (cleaning services and downtown event management).

In 2019, Worcester launched a Diverse Business Directory, which lists businesses owned by people who
self-identify as minority, LGBTQ+, women, veterans, immigrants, or individuals with disabilities. The city is
also working with the UMass Donahue Institute to develop a better understanding of the availability and

capabilities of diverse businesses, to help with goal setting and policy development. The final report will
be released later this summer, but the city is already actively working to recruit staff and build capacity to
implement new inclusive procurement programs. It is also partnering with UMass Memorial Health Care

and other local anchor institutions to align supplier diversity efforts.

Numerous recent reports are available to help cities, including City Accelerator’s 2019 Inclusive Procure-
ment Implementation Guide, the National League of Cities’ 2020 Municipal Action Guide, and the Massachu-
setts Supplier Diversity Office’s 2021 Municipal Supplier Diversity Playbook. These reports cover how cities
plan and track programs, conduct outreach to businesses, foster relationships between businesses, and

build partnerships. However, Massachusetts municipalities have access to very little information on how

they can structure inclusive procurement policies within the limitations of the state’s procurement law.




Il. Inclusive Procurement and
Regional Economic Growth

[l State and local leaders must recognize the degree to which people of color are underrepresented in business owner-
ship in Massachusetts, and how this is a reflection of uneven access to public procurement. This section synthesizes
available data to quantify these patterns, estimates the considerable regional economic benefits that more equitable
access to public procurement will generate, and draws attention to the need for special emphasis on Gateway Cities.

Disparities in Business Ownership and Earnings

People of color in Massachusetts are far less likely than
White residents to own a business, and when they do their
earnings are significantly lower (Figure 1). The latest Cen-
sus figures show that just 1.1 percent of Black workers and
1.7 percent of Hispanic workers are self-employed in an
incorporated business, compared to 3.2 percent of White
workers in Massachusetts.

Moreover, among those who do own businesses, stark dis-
parities exist in annual earnings. On average, White work-
erswith anincorporated business earn more than $122,000
annually, while Black and Hispanic business owners only
earn around $63,500 and $73,500, respectively (Figure
2). Racial and ethnic earnings gaps are significantly larger
for businesses in construction industries, where access
to public contracts is especially important. White-owned
construction businesses earn 65 percent more income an-
nually than construction businesses owned by people of
color. In comparison, the earnings differential is 52 percent
across all other sectors.

Limited data makes it difficult to gauge how business own-
ership varies for people of color across regions. However,
an area’s share of the state’s non-White population com-
pared to its share of the state’s roughly 1,200 designated
Minority Business Enterprises (MBEs) provides a reference
point. Barnstable’s share of MBEs is 45 percent larger than
its share of Massachusetts’ non-White population. The
Boston, Peabody, Brockton, and Taunton regions also ap-
pear to have relatively large concentrations of MBEs. On
the other hand, Lawrence, Lynn, New Bedford, Pittsfield,
Springfield, and Worcester have significantly fewer MBEs
relative to their shares of the state’s non-White population
(Figure 3).

Closing these wealth and opportunity gaps will require
more equitable access to public procurement. The state
and federal funds that flow through municipal govern-
ments represent a sizeable share of the overall economy.
Even more importantly, features of this public spend-
ing make it potent fuel for business growth. Municipal
contracts often provide a stable source of revenue that
companies can plan around and leverage to build new
relationships, gain experience, and increase operational
efficiencies. Firms with public contracts also gain reputa-
tional advantages.

Municipal governments are often the first to purchase new
technologies. Firms that partner with city agencies gain
know-how from staff members who collaborate and share
knowledge, and public contracts for new undertakings
are often favorably structured to insulate private compa-
nies from risk. Businesses who receive contracts to deploy
new technologies invariably reap significant advantages in
emerging markets. For businesses engaging in Massachu-
setts’ innovation economy, these opportunities are espe-
cially vital.

Figure 1: Share of Massachusetts Workers Self-Employed in
Their Own Incorporated Business

3.2%

1.7%

1.1%

White Hispanic Black

Source: Authors' analysis of 2020 ACS PUMS (five-year sample)
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Figure 2: Average Annual Earnings of Massachusetts Workers
Self-Employed in Their Own Incorporated Business

$122,051
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$73,523
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Source: Authors’ analysis of 2020 ACS PUMS (five-year sample)

Figure 3: Regional Share of State MBEs Relative to State Non-White Population
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Source: : US Census Bureau, 2019 Annual Surveys of State and
Local Government Finances

Underutilization of Minority-Owned Firms in Public Pro-
curement

Lower rates of business ownership for people of color may
give the impression that they are underrepresented in
public procurement simply because Massachusetts lacks
minority-owned firms that can meet the needs of munici-
pal governments. However, substantial evidence contra-
dicts this commonly held position. Studies repeatedly find
that businesses owned by people of color receive less lo-
cal government spending than econometric models would
predict based on their availability and capabilities.®

While various factors explain these disparities, discrimina-
tory practices are a significant component. Such practices
include using overly restrictive requirements in contract
announcements, providing limited information or late no-
tice to bidders, awarding contracts to majority firms with
low bids and then amending contracts to increase pay-
ments, and making late payments.

When minority-owned firms do not feel as if public pro-
curement is accessible, they simply will not seek contracts
or the certifications required to access them. This pattern
is particularly apparent in the data on minority-owned
construction companies certified by the state’s Division




of Capital Management and Maintenance (DCAMM). This
certification is required to undertake work on public fa-
cilities. At present, just 27 individual businesses with MBE
certifications hold DCAMM certification. This amounts to
less than 1 percent of the approximately 3,000 incorpo-
rated minority-owned construction businesses in Massa-
chusetts. In comparison, 3.8 percent of White-owned con-
struction businesses have DCAMM certification. Viewed
another way, people of color own more than 13 percent of
construction businesses in Massachusetts, but MBEs make
up just 3.7 percent of the 379 DCAMM certified businesses
in the state (Figure 4).

Most municipalities in Massachusetts do not track the vol-
ume of public contracts that minority-owned businesses
receive. However, school construction is the largest cat-
egory of municipal capital spending, and these expen-
ditures are captured by the Municipal Construction Affir-
mative Marketing Program. In FY 2020, just 1.4 percent of
school building design and construction contracts award-
ed by cities and towns in Massachusetts went to MBEs.
The share of expenditure to MBEs is extremely low even
in diverse communities. For example, the report includes
details on the $65 million Brightwood-Lincoln Elementary
School in Springfield; MBEs received just 1.2 percent of

spending on the project.®

Figure 4: Underrepresentation of Massachusetts’ Minority-Owned Businesses in Construction

13.3%
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DCAM certified businessess

Minority-owned businesses as a
share of construction businesses

Minority-owned businesses as a
share of construction earnings

Source: Authors' analysis of 2020 ACS PUMS (five-year sample),
ES-202 establishment data, and DCAM and SDO directory data

Regional Economic Benefits of Inclusive Entrepreneurship

Closing racial and ethnic gaps in business ownership and earnings would generate significant economic development
and income for regional economies throughout the state. If people of color owned businesses at the same rate as White
residents, Massachusetts would have nearly 15,000 additional incorporated businesses generating approximately $1.2
billion in additional income. If people of color owned businesses at the same rate and these businesses produced similar
incomes, the net income benefit would exceed $2.7 billion annually.

This estimate is extremely conservative because the Census Bureau top codes business income in Massachusetts at
$428,000 to protect privacy; a significant percentage of businesses income is generated by privately held firms that ex-
ceed this threshold. A larger number of businesses owned by people of color will create more competition for White busi-
nesses, which could lower their profits and earnings. However, this scenario is extremely unlikely because it will take time
to create more equal access to entrepreneurship, and, as this occurs, the competitive impacts will likely be more than
offset by the economy-wide growth that greater business ownership among people of color will produce through higher
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labor productivity and efficiency.

Limited data makes it difficult to estimate the impact of equitable entrepreneurship at a regional level. However, it is
possible to approximate by distributing the statewide net income gains to regions based on their shares of the state’s
non-White population (Table 1). For instance, greater Lawrence would see almost 750 new businesses and approximately
$140 million in additional business income. The Worcester region would gain 1,100 new businesses and over $200 million
in additional net income.

Table 1: Estimated Annual Regional Income Generated by Equal Rates of Business Ownership and Earnings

Region New Businesses Additional Earnings
Barnstable 196 $36,572,106
Boston-Cambridge-Newton 6,969 $1,302,594,142
Brockton-Bridgewater-Easton 544 $101,632,699
Framingham 587 $109,655,335
Haverhill-Newburyport-Amesbury 242 $45,237,094
Lawrence-Methuen-Salem 747 $139,658,907
Leominster-Gardner 305 $57,052,865
Lowell-Billerica-Chelmsford 638 $119,179,504
Lynn-Saugus-Marblehead 511 $95,443,615
New Bedford 333 $62,183,557
Peabody-Salem-Beverly 196 $36,649,351
Pittsfield 79 $14,837,810
Springfield, MA-CT 1,688 $315,461,686
Taunton-Middleborough-Norton 166 $31,076,871
Worcester, MA-CT 1,127 $210,573,856

Source: Authors’ analysis of 2020 ACS PUMS (five-year sample) and SDO directory data

The Challenge for Gateway Cities

Gateway Cities are home to 42 percent of the state’s non-White population but just 29 percent of MBE-designated firms.
Three-quarters of Gateway Cities have fewer than a dozen MBEs. The challenge Gateway Cities face with regard to public
construction is even more acute. Two-thirds (17 of 26) of Gateway Cities lack a single DCAMM-certified MBE, including
Fall River, Haverhill, New Bedford, and Quincy. The absence of a single DCAMM-certified MBE in the city of Worcester, the
second-most populous city in New England, is particularly notable (Table 2).

Some Gateway City regions have a larger number of MBE firms located in the suburbs than in their far more diverse cities.
For example, fewer than half of the 73 MBEs in the Worcester region are located in the city. In greater Lowell, 80 percent
are located outside of the city, with Billerica, Chelmsford, Tyngsborough, and Westford each home to nearly as many
MBEs as Lowell. While Lawrence, Lynn, and Springfield all have a large majority of the MBEs in their region, these metro
areas have significantly fewer MBEs than expected, given their shares of the state’s non-White population.




Table 2: Businesses Located in Gateway Cities with DBE, MBE, and DCAMM Certification

DCAMM DCAMM DCAMM

CITY [0]:]3 MBE Total [0]:]3 MBE
Attleboro 0 9 4 0 0
Barnstable 5 0 3 0 0
Brockton 10 37 7 0 1
Chelsea 1 9 1 0 0
Chicopee 1 13 0 0
Everett 6 2 0 0
Fall River 7 3 7 0 0
Fitchburg 12 10 5 0 1
Haverhill 2 7 2 0 0
Holyoke 4 16 7 0 1
Lawrence 6 32 7 0 3
Leominster 9 10 4 0 2
Lowell 5 11 10 1 1
Lynn 6 24 7 0 1
Malden 3 10 4 0 0
Methuen 5 11 4 0 0
New Bedford 5 10 5 0 0
Peabody 4 7 4 0 0
Pittsfield 1 0 14 0 0
Quincy 12 27 16 0 0
Revere 1 9 0 0 0
Salem 1 3 5 0 0
Springfield 16 57 20 0 5
Taunton 6 0 6 0 1
Westfield 2 2 9 0 0
Worcester 10 36 16 0 0
Total 137 347 182 1 16

Source: MA Supplier Diversity Office and MA Division of Capital Asset Management and Maintenance

Municipalities Can Provide a Powerful Contribution to Anchor Collabratives

Hospitals and universities have historically served as the “anchors” of anchor institution-led economic de-
velopment initiatives. In most cities, “eds and meds” are the largest private employers and they have the
biggest balance sheets, and the fact that they are fixed in place and have nonprofit missions means that
they are especially committed to their host communities. How these institutions act has considerable influ-
ence on the economic trajectories of their regions both directly—through purchasing, hiring, and real estate
development—and indirectly, by fostering the community’s business and civic culture.

Efforts to galvanize anchor institutions for collective action have been gaining traction since the mid-1990s.
As these so-called anchor collaboratives have matured over the past decade, they are increasingly inviting
municipal governments to the table. By participating, cities learn from the supplier diversity expertise that
their private partners have developed, and they magnify the impact of the initiative with their considerable
purchasing power.

With its world-class hospitals and universities, Massachusetts has a long history of anchor-led economic de-
velopment efforts in various forms. In Western Massachusetts, for example, Baystate Health has been work-
ing for over a decade to develop a robust anchor collaborative, driven by the realization that community
economic development is a powerful social determinant of health. With growing recognition that the private
sector must work harder to address longstanding racial justice issues, more organizations are joining the ef-
fort. They bring C-suite determination to ensure that these collaborative efforts deliver meaningful results.
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Inclusive Procurement = Smart Economic Policy

Public procurement has long been seen as a tool to further public policy objectives. As noted in the intro-
duction, there are at least four compelling arguments to prioritize efforts to further inclusive entrepreneur-
ship through public procurement. They include:

Combating inequality. Large racial and ethnic disparities in business ownership are a major driver of in-
equality.” Research and hard-learned experience show how inequality sows division and distrust, imposing
a major drag on economic growth and stability.® In addition to the moral obligation to counter discrimina-
tion, this has long been one of the primary justifications for inclusive procurement over the decades.

Growing the number of small businesses in local economies. Small businesses are central to job cre-
ation and keeping dollars circulating in local economies. The number of companies with employees formed
annually in Massachusetts fell by nearly half between 2005 and 2018. This pattern is consistent with nation-
al data, which goes back further and shows the rate of new startups declining since the late 1970s. While
industry consolidation and other macroeconomic trends are the primary forces behind this reduction in
startup activity, demographic change is an increasingly significant component. The number of minority-
owned businesses in Massachusetts has been rising as the state becomes more diverse. However, the share
of Black and Hispanic workers with incorporated businesses barely budged between 2010 and 2018; White
workers are still about 2.5 times more likely to own an incorporated business in Massachusetts.®

Enhancing labor supply and productivity. Incredibly tight labor markets will make it extremely difficult
for Massachusetts to effectively spend the federal ARPA and BIL funds. In the first quarter of 2022, unem-
ployment among skilled workers was below 2 percent, with labor force participation rates at historically
high levels; MassINC projections suggest demographic and migration patterns will reduce the size of the
state’s college-educated labor force considerably in the coming years.*® Supporting the growth of diverse
businesses makes effective workforce strategy. Research shows firms owned by people of color hire more
people of color, countering employment discrimination and boosting labor productivity. In this regard,
studies show that inclusive procurement policies are particularly effective. Increasing city contracting with
minority-owned businesses has had a greater impact on employment rates for people of color than hiring
benchmarks on public projects.™

Growing diverse businesses can also help Massachusetts retain talent. The number of college-educated
workers exiting the state is now larger than those entering, by a significant margin. This brain drain is at
least partially related to the challenge Massachusetts faces, retaining the increasingly diverse students who
come to the state for higher education. Many of these students are relocating to regions like Atlanta, which
have built a strong Black middle class through a decades-long commitment to inclusive procurement.?

Increasing the efficacy of government investment. Inclusive procurement policies could increase the
costs of goods and services purchased by government in the short term.** However, a well-designed pro-
gram that works in concert with efforts to help grow minority-owned businesses should lead to a larger
pool of potential bidders over time. Greater competition will lower costs and also stimulate more innova-
tion in the delivery of public goods and services.*




lll. Preparing for the Unprecedented
Infusion of Federal Funding

Exactly how much cities and towns will have to spend in
the coming years and the eligible uses for these dollars
remain somewhat unclear. Massachusetts still has half of
its ARPA allotment to allocate, and a sizeable share of the
funding Massachusetts will receive through BIL hinges on
the state’s success with the competitive federal grant pro-
grams authorized by the law. However, information cur-
rently available offers perspective on what to expect both
in terms of volume and general expenditure categories.

Data from the US Census Bureau’s Annual Survey of State
and Local Government Finances provides a starting point.
In a typical year, these figures show state and local gov-
ernments in Massachusetts will spend more than $5 billion
on public construction projects. About two-thirds of this
total is directed by the state, and one-third by local gov-
ernments. The largest category of constructing spending
in the Census data is a $1.8 billion amalgam of transit plus
utility infrastructure (i.e., gas, electricity, and water). This
is followed by $1.4 billion in highway construction. K-12
school projects make up about one-fifth of annual public
construction spending in Massachusetts, and this $1 bil-
lion stream flows almost entirely through municipalities,
as does most of the $500 million spent on sewers (Figure
5).

Figure 5: State and Local Construction Expenditure by Category, 2019
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Combined, ARPA (state and local) and BIL will send nearly
$17 billion in federal funding to Massachusetts. If one-third
of the economic activity generated by the ARPA state dol-
lars and BIL similarly flow through municipalities, cities
and towns will have nearly $5 billion to expend, plus an-
other $2 billion that the federal government has provided
directly through ARPA Local Fiscal Relief funds (Figure 6).%°
While cities will have several years to deploy these dol-
lars, the demands will be heavily frontloaded. (The time
pressure is especially intense for the ARPA state and local
funds, which must be allocated to projects by the end of
2024.)

This suggests municipal procurement officers could see
two to three times their typical workload over the next year
or two. It is likely that a larger share of ARPA and BIL con-
tracting will occur through the state relative to typical pat-
terns. However, cities will undoubtedly be responsible for
distributing a disproportionate share of the funding that
does flow through municipal governments. Boston and the
state’s 26 Gateway Cities received nearly two-thirds of the
ARPA local recovery funds (Figure 7). The concentration of
aging regional infrastructure in these communitiesmeans
they will see a disproportionate share of BIL funds as well.
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$339
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Source: : US Census Bureau, 2019 Annual Surveys of State and Local Government Finances
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Figure 6: Typical Annual Municipal Construction Expenditure vs. Estimated Expenditure With New Federal Funds
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Typical Annual Municipal Construction Spending New Federal Funding

Source: : Authors’ estimates from US Census Bureau, 2019 Annual Surveys of State and Local Government Finances

Figure 7: Distribution of Local Fiscal Relief ARPA Funds by Location

Source: National League of Cities

Some of these one-time federal funds will flow to typical categories for municipal procurement officers. For instance, wa-
ter and sewer is one of the main categories of eligible infrastructure uses for the local ARPA funds. The state’s first ARPA
spending plan signed by Governor Baker included $100 million for these upgrades, and the administration’s proposal for
the remaining funds includes another $64 million for water and sewer (Figure 8).

However, many of the expenditure categories will be new to cities and towns, like the more than $500 million for broad-
band infrastructure that will be available through a combination of local ARPA funds, state ARPA funds, and BIL. Massa-
chusetts will also receive more than $60 million to support the expansion of electric vehicle charging networks. While it
is a small sum in relative terms, these expenditures will help establish a supply chain for this infrastructure of the future.




The competitive funding merits additional consideration, both because signs suggest federal agencies will consider inclu-
sive contracting when evaluating proposals and because several grant programs relate directly to equity. This includes
a new $1 billion Reconnecting Communities Pilot Program, which will provide competitive grants to support planning,
design, demolition, and reconstruction of street grids, parks, or other placemaking investments that help cities remedi-
ate the ill effects of previous federal infrastructure investments.

Figure 8: Massachusetts Fexible State ARPA Allocations
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Source: Chapter 102 of the Acts of 2021 and H. 4720

Federal Department of Transportation DBE Program

The United States Department of Transportation’s (USDOT) Disadvantaged Business Enterprise (DBE) pro-
gramis widely regarded as the most aggressive and effective effort to address racial disparities in contract-
ing atthe federal level. Recipients of federal transportation funds must set an overall goal for DBE participa-
tion based on evidence of the availability of DBEs in the geographic market. Entities must use race-neutral
means to meet these participation goals unless the past discrimination is so egregious that race-neutral
means will not suffice.’® More than 600 businesses across the state, including 137 in Gateway Cities, have
DBE certification. However, MBE participation is difficult to gauge because this designation also includes
women-owned businesses. BIL requires DBE to receive at least 10 percent of funding for highway and pub-
lic transit improvements. The law also includes new prompt payment provisions for DBE subcontractors.
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IV. The Legal Landscape for Inclusive
Municipal Procurement in Massachusetts

[ Depending on the source of funding and the type of contract, the processes that Massachusetts cities and towns
employ to issue contracts may be governed by federal, state, or local law. Cities and towns that want to implement
inclusive procurement policies must do so in a way that accounts for these underlying contracting laws—and that
additionally complies with federal constitutional law. Beginning with the constitutional foundations in federal law
and then digging deeper into state law, this section reveals where the commonwealth’s municipalities face signifi-
cant legal obstacles and where they have greater latitude to implement practices that cities throughout the US have

employed to achieve greater diversity in public procurement.

Inclusive Procurement Practices and Federal
Constitutional Law

Cities have long sought to remedy the persistent underuti-
lization of minority-owned businesses in public contract-
ing. Over time, a vast body of constitutional case law has
emerged. The constraints the courts have imposed vary
based on whether a government body is utilizing a “race-
neutral” or “race-conscious” approach.

Race-neutral policies do not explicitly advantage minority-
owned firms; they simply create more equitable conditions
for MBEs to compete. For example, a city could implement
a small or local business program. Although many MBEs
might benefit from the program, it would still be consid-
ered race-neutral. Courts analyze race-neutral measures
under a “rational basis” standard, the lowest level of re-
view. Any plan set forth must simply be rationally related
to a legitimate government interest without governments
needing to conclusively demonstrate such a need.*®

Race-conscious contracting policies include elements
that are geared specifically towards MBEs. These may in-
clude, for example, requirements that prime contractors
conduct outreach to MBE subcontractors, or “sheltered
market” contracts for which only MBEs can compete. The
US Supreme Court has ruled that race-conscious procure-
ment programs must meet the “strict scrutiny” standard,
the most exacting test courts impose.*® This means that a
public entity must show a “compelling governmental inter-
est” in the program, and that it is “narrowly tailored” to
advance that interest.

Federal courts have consistently ruled that rectifying dis-
crimination against MBEs is a compelling governmental
interest that can support a race-conscious procurement
policy. However, relying on past discrimination in society
at large is not sufficient. Instead, public entities must dem-
onstrate that discrimination against MBEs exists in the
particular market area where they spend their contracting
dollars. They must also show that race-neutral means are
incapable of remedying the problem.?

Public entities instituting race-conscious measures typi-
cally establish these conditions through what is known as
a disparity study. Disparity studies, usually conducted by
third-party consultants, compile statistical evidence of un-
derutilization of MBEs in a marketplace. In addition, they
present anecdotal evidence of discriminatory practices.?
The use of these studies evolved from the US Supreme
Court’s landmark 1989 Croson decision, which found that
a “significant statistical disparity” between available mi-
nority contractors and the volume of public contracts
awarded to these firms could give rise to an inference of
discrimination.?? Ever since, courts nationwide have up-
held rigorous disparity studies as adequate evidence to
support race-conscious procurement policies.?

Yet, few municipalities in Massachusetts have conducted
such studies in recent years. This may be simply due to the
lack of political will or the expense cities must shoulder to
complete a disparity study. However, it may also be influ-
enced by the fact that Massachusetts procurement law lim-
its what cities and towns can do, even if a disparity study
shows evidence of discrimination in the market area. While
Massachusetts does not explicitly prohibit race-conscious
procurement policies, as a handful of states have, the com-
monwealth’s procurement laws do not always provide the
flexibility necessary to implement robust inclusive pro-
curement programs at the municipal level.

Massachusetts procurement law also limits communities’
ability to adopt many race-neutral approaches that cities
throughout the country regularly employ to help disadvan-
taged businesses access public contracts.




Massachusetts State Procurement Laws

To understand the ways in which Massachusetts cities and towns can currently implement inclusive procurement pro-
grams, and areas where more flexibility is needed, an overview of underlying Massachusetts procurement law is neces-
sary. Different sections of state law address how municipalities must conduct procurement activities, according to what
they are buying. While the procedures are often similar, subtle differences mean the ability of cities to implement inclu-
sive procurement policies varies widely depending on whether they are purchasing goods and services, constructing

buildings or public infrastructure, or paying for design services.

Table 3: Summary of Massachusetts General Laws Governing Municipal Procurement

Goods and Services
(o, c]0]:))

Public Works
(Ch. 30, Sec. 39M)

Building Construction
(Ch. 149, Secs. 44A-44)/
Ch. 30B, Sec. 16)

Design Services
(Ch. 7€)

Less than $10,000: Procurement officer must
award contract after exercising sound business
practices

$10,000-$50,000: Obtain written quotes from at
least three bidders

Award contract to responsible bidder offering the
needed quality at the lowest price

Above $50,000: Competitive sealed bidding
process

Public notice in conspicuous place at the govern-
mental entity’s office and published at least once
in a newspaper of general circulation

Award contract to lowest responsible and
responsive bidder

OPTIONAL: Section 6 allows for competitive
sealed proposals, if determined that selection
of most advantageous offer requires additional
factors beyond price

Identical to 30B for con-
tracts under $10,000

Identical to 30B for contracts
under $10,000

Identical to 30B for con-
tracts between $10,000 and
$50,000

Identical to 30B for contracts
between $10,000 and $50,000

$50,000-$150,000: Award con-
tract to lowest responsible and
eligible bidder after publicly
opened competitive bid process
in accordance with Ch. 30,

sec. 39M

Award to lowest eligible
and responsible bidder

Bidding must be publicly
opened

Above $150,000: Award contract
to lowest responsible and
eligible bidder after competitive
bid process in accordance with
44A-44H

State Funded Buildings (Ch. 7C,
Sec. 6):

On state-funded public facility
projects, municipalities can
include enforceable MBE par-
ticipation goals in contracts

Disposition of Public Land and
Buildings (Ch. 30B, Sec. 16):
Communities have wide
latitude to fashion RFPs for
private redevelopment projects
to meet public objectives, and
may select offers below fair
market

Municipal Buildings:
Municipalities must follow De-
signer Selection Law, but there
is no low-bid requirement, and
the process provides discretion.
Furthering MBE goals on state-
funded building is required

Design contracts for public
works projects are exempt from
state law
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Goods and Services

In Massachusetts, a governmental body seeking to con-
tract for goods and services must adhere to the require-
ments of the state’s Uniform Procurement Act.?* The rules
vary according to the price of the contract:

+ For contracts of less than $10,000, a procurement
officer must only exercise “sound business practices”
to ensure that the municipality receives a favorable
price.?®

+ For contracts between $10,000 and $50,000, the
procurement officer must solicit written bids from at
least three companies customarily offering the sup-
plies or services sought. They must award the contract
to the “responsible” bidder offering the needed qual-
ity at the lowest price.?

+ For contracts more than $50,000, the awarding au-
thority must engage in competitive sealed bidding
and award the contract to the lowest “responsible”
and “responsive” bidder.?” Alternatively, awarding au-
thorities can implement a competitive sealed propos-
al procedure to consider factors in addition to price.?®

For small purchases below $10,000, municipalities are not
required to competitively bid contracts or award them
to the lowest bidder. This may leave them some room to
advance inclusive procurement policy, although state law
does not explicitly authorize such practices. For contracts
between $10,000 and $50,000—a range that is both more
financially meaningful while still very accessible to MBEs—
state law imposes the greatest constraint. Under standard
procurement procedures, cities must award contracts to
the lowest responsible bidder, with no allowance for other
considerations.

The competitive sealed bidding process for contracts
over $50,000 requires awarding authorities toissue both an
invitation for bids and a public notice of the invitation. In
the invitation, the procurement officer must provide infor-
mation including the time and date for receipt of bids, the
address to which bids should be delivered, the purchase
description, evaluation criteria, and all contractual terms
and conditions of the procurement.?® The statute calls on
procurement officers to evaluate bids based solely on the
criteria set forth in the invitation as to “quality, workman-
ship, results of inspections and tests, and suitability for a
particular purpose.”® However, price remains the deter-
mining factor. When bidders meet all criteria, municipali-
ties must award contracts to the lowest responsible and
responsive bidder.3*

Communities have slightly more latitude if they issue a Re-
quest for Proposals (RFP).32 Under this more time- and
labor-intensive process, the procurement officer desig-

nates a group of individuals to objectively evaluate the
proposals solely based on the criteria in the RFP.3®* Once
the evaluation is complete, the procurement officer must
award the contract to the business that offered the most
advantageous proposal based on price and the RFP’s eval-
uation criteria.?

Cities and towns with a commitment to inclusive procure-
ment are increasingly utilizing RFPs that include diversity,
equity, and inclusion (DEI) criteria, particularly when DEI
qualifications are central to the vendor’s ability to deliver
the required services (e.g., translation or community out-
reach in diverse settings).

Whether they utilize the competitive sealed bidding pro-
cess or an RFP, the law does not specifically allow procure-
ment officers to consider inclusive procurement goals in
evaluating bids, either in a race-neutral manner (e.g., eval-
uating whether small or local businesses are included),
or, for those jurisdictions that have disparity studies, in a
race-conscious manner (e.g., MBE bid preferences).

However, Massachusetts law does offer a tool that mu-
nicipalities can utilize to provide more equitable access
to public contracts for goods and services. Provisions in
Chapter 30B allow municipalities to set aside contracts ex-
clusively for competition among MBEs in sheltered mar-
kets.? To utilize this mechanism, the procurement officer
must approve written procedures for the program after no-
tice and a public hearing, file the written procedures with
both the Supplier Diversity Office and the Massachusetts
Secretary of State, and publish the written proceduresin a
newspaper of general circulation within the area served by
the government.3®

A contract designated under a sheltered market program
cannot be awarded on a sole source basis; municipali-
ties must receive at least three bids, proposals, or quota-
tions.?” Additionally, a contract cannot extend for a term
longer than three years or be awarded to a vendor who,
at the time of the award, is a party to any other sheltered
market program contractissued in Massachusetts.*® Final-
ly, MBEs cannot receive more than three sheltered market
contracts in Massachusetts within a one-year period.*

Massachusetts enacted these sheltered market provisions
in 2003. While sheltered markets are used by cities across
the country to help minority-owned businesses build ex-
perience necessary to compete successfully outside of a
sheltered market, nearly two decades elapsed before a
municipality attempted to utilize this tool in Massachu-
setts. In April, following a disparity study that showed
gross underutilization of MBEs, the city of Boston was the
first community to let a contract in a sheltered market.

One other tool cities can utilize to provide more equitable
access to public contracts for goods and services is a provi-




sion in Chapter 30B that allows municipalities to purchase
from a vendor pursuant to a contract with the Common-
wealth. In contrast with the low bid requirements that
must be followed by municipalities in Chapter 30B, the
laws and regulations that apply to Commonwealth agency
goods and services procurements are much less prescrip-
tive and allow for “best value” (as opposed to “low bid”).

Building Construction

Massachusetts General Laws Chapter 149 governs the con-
struction, reconstruction, installation, demolition, main-
tenance, or repair of a building.*® The procedures largely
mirror those of Chapter 30B. However, one major distinc-
tion is that Chapter 149 requires awarding authorities to
prequalify both general contractors and subcontractors
submitting filed sub-bids for projects worth more than
$10 million.** To prequalify, a general contractor must
meet the minimum number of points in each of the four
general evaluation categories and earn a minimum overall
score of 70 points.*

Five points can be added to the total score if the contrac-
torisan MBE.** However, the procedures outlined in Chap-
ter 149 provide communities with no other mechanisms
to further inclusive procurement goals. Contracts must
be awarded to the lowest responsible and eligible bidder.
There are no provisions in Massachusetts law allowing
subcontracting equity programs, which are commonplace
in other states, either on a race-conscious or race-neutral
basis. Unlike for goods and services, municipalities do not
currently have the option to employ sheltered markets to
solicit bids for construction projects of any size. Not allow-
ing sheltered markets for construction is particularly limit-
ing because this is a powerful tool to help disadvantaged
firms compete as prime contractors. In Austin, Portland,
San Diego, and a number of smaller cities, both race-neu-
tral and race-conscious sheltered market programs have
been utilized effectively in this manner.**

Despite these restrictions, Massachusetts law does pro-
vide a major opening to increase inclusion on public build-
ing projects. When cities construct facilities with state
funds, they are required (Chapter 7C, Section 6) to take
steps to meet the commonwealth’s participation goals un-
der the Affirmative Marketing Program (AMP). In this case,
DCAMM’s 2017 disparity study applies and communities
can negotiate enforceable MBE participation requirements
with contractors selected to lead the project.* While these
provisions have had limited impact on MBE participation
to date, changes to the AMP program requiring projects to
specify separate goals for MBE and WBE firms, and allow-
ing these goals to vary by project and region, could lead to
greater utilization of MBEs in the future.*

Communities also have autonomy to advance inclusive
procurement goals when they dispose of public land or
buildings for private redevelopment. While the procedures
(Chapter 30B, Section 16) do not reference DEI consider-
ations directly, they give municipalities flexibility to set
terms and conditions to advance the public interest, even
if these conditions lead to offers that fall below the public
property’s fair market value. This is the framework under
which Massport was able to ensure that MBEs had strong
participation in recent developments in the Seaport (see
box p. 22).

Public Works Construction

Chapter 30, Section 39M applies to the construction of
public works, including bridges, roads, and sewers. The
procedures are similar to Chapters 30B and 149.

o Contracts under $10,000: An awarding authority
must use sound business practices.*

o Contracts between $10,000 and $50,000: A procure-
ment officer shall seek written bids from at least three
people and award the contract to the lowest respon-
sible bidder.*®

+ Contracts over $50,000: A procurement officer must
award the contract to the lowest responsible and eli-
gible bidder after a publicly opened competitive bid
process.*

As noted in the previous section, water, sewers, and
roads make up a large share of capital spending directed
by municipal governments in Massachusetts. Municipal
broadband investments, which will be a heavy focus of the
federal infrastructure bill, will also fall under these pub-
lic works provisions. Unfortunately, cities are most con-
strained in this area. With the exception of small contracts
below $10,000, communities must award the work to the
lowest bidder, and they cannot establish any sort of shel-
tered market or subcontracting equity program.

Design Services

For design services, which covers the preparation of mas-
ter plans, surveys, drawings, specifications, and schemat-
ics, and work by designers, interior designers, construc-
tion managers, architects, and engineers, Massachusetts’
Designer Selection Law governs.*® One large exception is
design services on public works; no state procurement law
applies when communities are routing water and sewer in-
frastructure, or reworking streets, sidewalks, and intersec-
tions. This gives them complete discretion to advance
inclusion however they see fit, so long as they remain with-
in the bounds of federal law.**

Though municipalities must follow the Design Selection
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Law for public buildings, the chapter gives them consider-
able flexibility to craft selection procedures that will meet
their needs, and there is no low-bid requirement. The
Inspector General’s Office provides municipalities with
model procedures, which many communities have ad-
opted. These procedures note that any municipal design
or construction project that includes funding provided by
the commonwealth, in whole or in part, must incorporate
MBE participation goals.*

While design services is a relatively small portion of con-
struction spending, it is an area where communities
should be able to make considerable gains diversifying
their spending. Massachusetts law imposes no restraints
on cities working to make designer selection more inclu-
sive. In comparison to construction, which may requires
large up-front investment in heavy machinery, capitaliza-
tion requirements are generally lower for design firms,
which makes it easier for MBEs to enter the marketplace.

Summarizing the Status of Municipal Inclusive
Procurement in Massachusetts

The review of Massachusetts procurement law above sug-
gests municipalities have more power to further inclusive
procurement goals with building construction and design
services than most cities and towns currently utilize. At the
same time, it is also true that municipalities face severe
constraints in areas where they spend the most. Public
works is largely off the table. For goods and services, shel-
tered markets and purchases from commonwealth-issued
cooperative contracts are really the only mechanism
currently available, and smaller communities without dis-
parity studies cannot meaningfully access the sheltered
market option. With relatively minor adjustments, the
state can empower and encourage all communities to in-
crease supplier diversity.

Table 4: Summary of Municipal Powers to Adopt Inclusive Procurement Policies in Massachusetts

Goods and Services

For contracts below $50,000,
can ensure small or local busi-
nesses are among the bidders
solicited

Small

or local
business
program
For certain contracts above
$50,000 awarded through an
RFP process, some ability to
consider Diversity, Equity, and
Inclusion criteria.

(Race-
neutral)

No sheltered market program
possible under existing law

For contracts below $10,000,
can institute a sheltered market
program, but only with a dis-
parity study.

MBE pro-
gram

(Race-
conscious)

For contracts below $50,000,
can ensure MBEs are among the
bidders solicited

For certain contracts above
$50,000 awarded through an
RFP process, some ability to
consider Diversity, Equity, and
Inclusion criteria.

Building Construction

For contracts below $50,000,
can ensure small or local busi-
nesses are among the bidders
solicited

For RFPs for disposition of
public property, some ability to
consider Diversity, Equity, and
Inclusion criteria.

No sheltered market program
possible under existing law

No subcontracting equity
program possible under exist-
ing law

For contracts below $50,000,
can ensure MBEs are among the
bidders solicited

For State-funded projects,
requirement to meet the Com-
monwealth’s MBE participation
goals under the Affirmative
Marketing Program (AMP)

For RFPs for disposition of
public property, some ability to
consider Diversity, Equity, and
Inclusion criteria.

No sheltered market program
possible under existing law

No subcontracting eqg-
uity program possible under
existing law

For contracts below $50,000,
can ensure small or local
businesses are among the
bidders solicited

No sheltered market program
possible under existing law

No subcontracting equity
program possible under ex-
isting law

For contracts below $50,000,
can ensure MBEs are among
the bidders solicited

No sheltered market program
possible under existing law

No subcontracting equity
program possible under ex-
isting law

Design Services

Considerable flexibility to
ensure small or local business
inclusion

Municipal design projects that
include state funding must
incorporate MBE participation
goals.




The Massport Model

The Massachusetts Port Authority (Massport), which owns and operates Logan Airport, is an independent
public authority. However, it is subject to the same procurement laws as municipalities throughout the
state.5® In 2017, Massport tapped Omni Hotel and Resorts and New Boston Hospitality (NBH) to develop a
hotel on land that it owns in Boston’s Seaport neighborhood.** With this project, Massport added a diversity
and inclusion element with the goal of increasing M/WBE participation in all aspects of the project.** Along
with its three traditional criteria-ability to execute the project, financial capability, and architectural design
and functionality-Massport stated that 25 percent of the points would focus on diversity and inclusion. With
this heavy emphasis, bidders knew they would not have the ability to succeed without a strong DEI plan.>®

Omni and NBH focused on four aspects of a comprehensive diversity and inclusion plan: (1) M/WBE compli-
ance and capacity-building, (2) oversight and mentorship, (3) permitting, public relations, and community
engagement, and (4) creative and operational support.*” The team also planned on pairing established firms
with smaller, M/WBE firms to ensure that M/WBE firms could access more resources.*® Massport requires that
bidders show a past and ongoing commitment to M/WBEs, and according to Massport’s request for quali-
fications for Parcel D-2-the parcel where the Omni Hotel now sits-this commitment needs to be across all
aspects of a project, including financing, development, ownership, design, and construction.>®

On a later project in Boston’s Seaport, Massport asked for examples of current and past projects of similar
size and scope that would show a bidder’s dedicated efforts to increase M/WBE participation.®® Massport
also requested that developers create a strategy to include local residents in its construction team, with the
same requirement that bidders show that they have prior experience developing a local residents’ program
on similar projects.®
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V. Empowering Municipalities to Seize the

Opportunity

[ To build a more equitable post-pandemic economy, Massachusetts has directed a large infusion of recovery resourc-
es to small businesses owned by people of color. These entrepreneurs are responding, seeking out grants and hands-
on assistance to enter new markets and grow their enterprises. ARPA and BIL present a major opening to double-
down on this momentum, but the state must act quickly to take advantage. The legislative changes outlined below
are relatively straightforward and well-understood by municipal procurement officers, which means communities
will be able to implement them without significant delay. In combination, these five action items will empower mu-
nicipalities to seize the opportunity to support entrepreneurs of color and strengthen local and regional economies

across the commonwealth.

1. Expand the existing sheltered market program to
include public building and public works construction.
Construction represents a large share of municipal spend-
ing, and the volume will grow considerably as ARPA and
BIL funds flow down to communities. Under current law,
Massachusetts municipalities are unable to utilize shel-
tered markets to help MBEs build capacity to compete for
construction contracts on a level playing field. Sheltered
markets are an especially valuable tool for construction
because there are many smaller MBEs in this sector; with
opportunities to compete for contracts in a sheltered mar-
ket, these businesses will gain vital experience serving
as prime contractors. Over time, this will lead to a larger,
more competitive bidding pool for public projects.

2. Expand the existing sheltered market program to in-
clude small and local businesses. Across the US, most cit-
ies with sheltered market programs utilize race-neutral de-
signs. Contracts are set aside for small, local businesses,
for example, rather than for MBEs specifically. Because
many MBEs are small, this race-neutral approach benefits
MBEs. However, in Massachusetts, the current sheltered
market law does not permit a race-neutral approach. By
adding small and local businesses to sheltered market
provisions for good and services, buildings, and public
works contracts, the legislature can give Massachusetts
communities greater flexibility to design programs to grow
disadvantaged businesses in a manner that is best suited
to their needs.®? Because conducting disparity studiesis a
time-intensive and costly process, and Boston is the only
community that currently has one in place, this change is
essential to position municipalities to award ARPA and BIL
funds through sheltered markets.

3. Create underutilized business provisions for public
buildings and public works construction. Sheltered mar-
kets are a powerful, but limited tool. They are labor inten-
sive to administer and in many areas of purchasing, there
may not be enough MBEs to create a competitive pool.
Massachusetts can complement the sheltered market

provisions by providing municipalities with more flexibil-
ity to consider both race-conscious and race-neutral
contracting goals as criteria when evaluating RFPs and to
create subcontracting equity programs.

4. Confirm that unbundling large contracts is a permis-
sible way to meet inclusive procurement goals. Breaking
contracts up into smaller components to make them more
accessible to disadvantaged businesses with limited finan-
cial capacity is widely recognized as an inclusive procure-
ment best practice. Procurement officers in Massachu-
setts, however, are sometimes concerned that this could
be considered impermissible “bid splitting.”

When asked, the Attorney General’s Office assures mu-
nicipalities that unbundling large contracts in order to ad-
vance inclusive procurement is not “bid splitting,” which is
done for the purpose of evading bidding laws. However,
there is no written policy to this effect, and procurement
officers are understandably wary of running afoul of the
law. By amending Chapters 30, 32, and 149, the legislature
can confirm that unbundling contracts to provide oppor-
tunities to disadvantaged businesses is not only fully per-
missible under the law, but a practice to be encouraged.%®

5. Create a grant program to help municipalities collect
and publicly report MBE participation in procurement.
The Supplier Diversity Office’s Municipal Supplier Diversity
Playbook urges cities and towns to track data.®* Similarly,
the first strategy in the National League of Cities’ Munici-
pal Action Guide is “strengthen data collection practices
and disaggregate by race.”® However, very few cities and
towns in Massachusetts systematically track contracts is-
sued to disadvantaged businesses or identify changing
patterns over time.

These data are crucial if communities want to undertake
disparity studies. Equally important, these data are nec-
essary to ensure that race-neutral procurement policies
lead to equitable outcomes. Experience shows that race-
neutral policies are most effective when they are accom-
panied by rigorous data collection, to track progress over




time, flag areas where more attention is needed, and highlight practices that succeed.%®

The state can encourage and support communities with a modest grant program to be administered by the Supplier Di-
versity Office in consultation with Executive Office of Technology Services and Security. This partnership will ensure that
nities can turn to the state for both technical assistance and resources to purchase and deploy new information
systems. A grant program can also help ensure that municipalities adopt consistent protocols for collecting and publicly

commu

reporting procurement data to the greatest extent possible.

The Dearth of Supplier Diversity Activity in Massachusetts Stands in
Stark Contrast to Cities throughout the US

Google “inclusive procurement” and the name of any major city, and you are likely to find that that city has
made substantial efforts to increase supplier diversity. This suggests the state contracting laws where they
operate offer far more latitude than Massachusetts provides its municipalities.

Cities in Pennsylvania, Maryland, New Jersey, and lllinois set aggressive goals for all forms of construc-
tion and goods and services purchases and they utilize sheltered markets, bid discounts, and other race-
conscious tools to meet them. Several Texas cities, including Austin, Dallas, and Houston, have received
recognition for their inclusive procurement efforts, utilizing both race-conscious and race-neutral designs.
While race-conscious policies are not prohibited in most southern states, race-neutral approaches are far
more common. Local governments in Florida, for instance, regularly utilize small business preferences to
increase supplier diversity. Broward County has both goals to increase participation of small businesses in
subcontracting and a sheltered market program to position small businesses to serve as prime contrac-
tors. Miami-Dade County gives bid discounts to small local businesses.

Municipalities in the handful of states that prohibit race-conscious contracting programs are frequently
turning to race-neutral approaches. Los Angeles offers bid discounts to local, small businesses. San Fran-
cisco uses both bid discounts and sheltered markets to give small businesses the chance to serve as pri-
mary contractors. King County (Seattle), Washington, is highly regarded for its robust race-neutral MBE
programs, which similarly include a combination of bid discounts and sheltered markets.®”

These efforts have not all enjoyed success, but the record shows cities are improving through trial and
error. Massachusetts cities are decades behind in implementing these approaches, but if the legislature
empowers them to act, they can surely learn from other jurisdictions, and quickly move to the front of the
pack.
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